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QUESTIONS PRESENTED 

In prior proceedings, Respondent Hero successfully 
sued the notorious Don John and the admitted manip-
ulator Borachio for defamation after they conspired to 
destroy her reputation and slandered her.  In addition, 
Hero has advanced claims against her longtime serv-
ant, Petitioner Margaret, on the ground that Margaret 
was a co-conspirator and accessory to a defamatory 
scheme that was agreed upon, planned, and perpe-
trated by Don John and Borachio.  The trial court held 
a bench trial, ruled in Hero’s favor, and thus held Mar-
garet civilly liable for conspiracy and aiding and abet-
ting.  The questions presented are:  

 
1. Whether the trial court misperceived the record 

evidence, and thus clearly erred, when it held 
Margaret liable for conspiring with Don John 
and Borachio to defame Hero.  

 
2. Whether the trial court erred when it found 

that the evidence was sufficient to hold Marga-
ret liable for aiding and abetting Don John and 
Borachio’s scheme. 
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INTRODUCTION 

Petitioner Margaret has been unjustly held liable 
for conspiring and aiding a scheme to defame Re-
spondent Hero.  Good Margaret did no such thing.  She 
was a loyal servant—guilty only of “true speaking” (3.4 
at 33)1 and unwittingly allowing her “heart’s desire” 
(3.4 at 59) to render her a fool.      

As shown below, the trial court’s findings of fact are 
illogical and implausible.  If the court had fairly and 
reasonably studied the record before it, it would have 
recognized that there is no evidence whatsoever that 
Margaret knew anything of the plot to defame Hero, 
that she joined in the slanderous statements by Don 
John and Borachio, or that she knowingly sought to 
aid their villainy in any way.   

Indeed, an investigation by Hero’s own father, the 
Governor of Messina, found that Margaret was an in-
nocent pawn in the scheme devised by Don John and 
Borachio.   

As Hero’s longtime lady-in-waiting, Margaret had 
everything to lose, and nothing to gain, from Hero’s 
fall from grace.  As a woman of modest means, she has 
sacrificed considerably to bring this appeal—recogniz-
ing that her “honor is [her] life.”  Richard II, 1.1 at 188.   

 
1 Citations to (X.Y at Z) are to Act X, Scene Y, and 
line(s) Z of the record, as transcribed by William 
Shakespeare and kept on file by the Folger Shake-
speare Library under the title Much Ado About Noth-
ing at https://shakespeare.folger.edu/shakespeares-
works/much-ado-about-nothing/download/. Herein, ci-
tations to other transcriptions by Mr. Shakespeare are 
also to files held by the Folger Shakespeare Library. 

https://shakespeare.folger.edu/shakespeares-works/much-ado-about-nothing/download/
https://shakespeare.folger.edu/shakespeares-works/much-ado-about-nothing/download/
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Hero, with her reputation restored and happily 
wed, has pursued her baseless case against Margaret 
without regard to the evidence.  Margaret has been 
unjustly held liable for conspiring and aiding a scheme 
to defame Hero.  All evidence is to the contrary: Good 
Margaret is innocent.  If this Court does not reverse 
the trial court’s clearly erroneous factual findings and 
vacate the judgment, the true victim in all of this will 
have been (and will remain) Good Margaret.   

STATEMENT OF THE CASE 

The Parties.  This appeal arises from a civil con-
spiracy action filed by Respondent Hero, the daughter 
of Leonato, Messina’s beloved Governor.  Hero is a 
well-known member of Messina’s ruling class.  She is 
married to Claudio, an easily manipulated Florentine 
Count whose impulsive behavior at their (first at-
tempted) wedding set off a chain of events that led to 
this lawsuit.   

Petitioner Margaret was Hero’s longtime “waiting 
gentlewoman.” (2.2 at 14.) By all accounts, Margaret 
was a devoted servant and shared a bond of genuine 
affection with Hero.  (See, e.g., 3.1 at 15; 3.4 at 6-38.)  
Margaret’s kindness and loyalty were widely recog-
nized both by Hero, who called her “Good Margaret” or 
“good Meg” (3.1 at 1; 3.4 at 8, 95), and others, who re-
ferred to her as “sweet Mistress Margaret” (5.2 at 1).    

The Noblemen Arrive.  There was much fanfare 
in Messina upon the arrival of Don Pedro, an esteemed 
nobleman and the Prince of Aragon, who visited his 
longtime friend Leonato accompanied by fellow noble-
men Benedick, Claudio, and Don John.  The visit came 
on the heels of Don Pedro’s resounding military vic-
tory.  Don Pedro’s illegitimate half-brother Don John, 
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however, was in a less celebratory mood.  A self-de-
scribed “plain-dealing villain,” Don John had long 
quarreled with and opposed Don Pedro.  (1.3 at 30; see 
4.2 at 41-42.)  Don John was also jealous of young 
Claudio—“[a] proper squire”! (1.3 at 50)—who had 
fought admirably as Don Pedro’s “right hand” and was 
“equally remembered by Don Pedro” for it.  (1.3 at 47; 
1.1 at 9-13.)  Upon arriving in Messina, Don John pa-
tiently sought out an opportunity to exact his revenge.   

Hero’s Engagement to Claudio.  Claudio fell in 
love with Hero during his stay in Messina.  “Come 
thronging soft and delicate desires, All prompting me 
how fair young Hero is.”  (1.1 at 298-99.)  Don Pedro 
helped him win her heart by masquerading as Clau-
dio.  (1.1 at 312-23.)   

The Plot.  Don John viewed Claudio’s wedding as 
an opportunity to hurt his rival Claudio and make 
mischief in Messina.  He enlisted his henchmen 
Borachio to develop and carry out the plan.  “How 
canst thou cross this marriage?,” Don John asked 
Borachio.  (2.2 at 7-8.)  Borachio had just the idea: they 
could trick Claudio into believing that Hero was un-
faithful, so he would call off the wedding.  Borachio 
proposed exploiting his intimate relationship with the 
unwitting Margaret to do so, bragging to Don John 
that he had curried Margaret’s favor.  (2.2 at 13-14.)  
He told Don John that he would lie to and use Marga-
ret as a pawn.  (2.2 at 9-18.)   

A secret recording of Borachio’s conversation with 
Don John laying out the plot was entered into evidence 
at trial:  

Go then, find me a meet hour to draw Don 
Pedro and the Count Claudio alone.  Tell them 
that you know that Hero loves me; intend a 



 
 
 

4 

 

kind of zeal both to the Prince and Claudio, as 
in love of your brother’s honor, who hath made 
this match, and his friend’s reputation, who is 
thus like to be cozened with the semblance of 
a maid, that you have discovered thus.  They 
will scarcely believe this without trial.  Offer 
them instances, which shall bear no less like-
lihood than to see me at her chamber window, 
hear me call Margaret “Hero,” hear Margaret 
term me “Claudio,” and bring them to see this 
the very night before the intended wedding, 
for in the meantime I will so fashion the mat-
ter that Hero shall be absent, and there shall 
appear such seeming truth of Hero’s disloy-
alty that jealousy shall be called assurance 
and all the preparation overthrown. 

(2.2 at 33-49.)  Borachio stressed that the plan would 
require Don John to be “constant in the accusation” of 
Hero as a “contaminated stale.” (2.2. at 25, 53.) Don 
John happily agreed to “put [the treacherous scheme] 
in practice” and paid Borachio “a thousand ducats”2 to 
“[b]e cunning in the working this” plan.  (2.2 at 50-52; 
3.3 at 107-08.) 

Good Margaret was not present for this conversa-
tion and had no knowledge of the plot.  

Don John and Borachio set the plan in motion.  The 
day before the wedding, Don John approached his 
brother and Claudio, exclaiming: “the lady [Hero] is 
disloyal,” a “word . . . too good to paint out her wicked-
ness.”  (3.2 at 97, 102-03.)  He called her “every man’s 

 
2 Given the passage of time, we note for the Court that 
one thousand of the gold coins known as ducats is 
quite a “rich[]” sum.  (5.1 at 258-59; 3.3 at 111-14.) 
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Hero” and instructed them to follow him to the court-
yard outside of Hero’s bedchamber to observe her os-
tensible infidelity.  (3.2 at 99-100; 3.2 at 121-23.)   

The Attempted Wedding.  On the morning of the 
wedding, Margaret prepared Hero—wholly unaware 
of what lay ahead.  Given her extensive duties on the 
wedding day, Margaret was not in attendance.  Other-
wise, she might have been able to bring a quick end to 
what soon became a fantastic farce.  

Claudio—who himself “hath ta’en th’ infection” 
that was Don John’s deception (2.3 at 129)—impul-
sively called off the wedding as he and his bride-to-be 
Hero stood at the altar.  Worse still, he publicly humil-
iated Hero in the process while accusing her of infidel-
ity.  “Take her back again,” he shouted to Leonato, 
“[g]ive not this rotten orange to your friend.”  (4.1 at 
31-32.)  And he lambasted Hero: “As chaste as is the 
bud ere it be blown.  But you are more intemperate in 
your blood than Venus, or those pampered animals 
that rage in savage sensuality.”  (4.1 at 59-62.)  Don 
John confirmed before the entire audience that the al-
legations “are true.”  (4.1 at 70.)  Above Hero’s protes-
tations, Leonato believed the charges and hurled ac-
cusations of his own at his daughter.  Overcome, Hero 
collapsed.  Unbothered, Claudio, Don Pedro, and Don 
John stormed out of the wedding.   

The Confession.  Ever the villain, Borachio could 
not help but brag to his friend Conrade about his and 
Don John’s scheme.  Fortunately, several of Messina’s 
credible watchmen overheard his confession, which 
makes clear that Margaret was unaware of—and un-
involved in—the scheme.  Their verbatim accounts 
were admitted at trial as party admissions:   
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Borachio: [K]now that I have tonight wooed 
Margaret, the Lady Hero’s gentlewoman, by 
the name of Hero.  She leans me out at her 
mistress’ chamber window, bids me a thou-
sand times goodnight.  I tell this tale vilely.  I 
should first tell thee how the Prince, Claudio, 
and my master, planted and placed and pos-
sessed by my master Don John, saw afar off 
in the orchard this amiable encounter. 

Conrade:  And thought they Margaret was 
Hero? 

Borachio:  Two of them did, the Prince and 
Claudio; but the devil my master knew she 
was Margaret; and partly by his oaths, which 
first possessed them, partly by the dark night, 
which did deceive them, but chiefly by my vil-
lainy, which did confirm any slander that Don 
John had made, away went Claudio enraged, 
swore he would meet her as he was appointed 
next morning at the temple, and there, before 
the whole congregation, shame her with what 
he saw o’ernight and send her home again 
without a husband. 

(3.3 at 144-64.)  

Found out, Borachio cooperated with the underly-
ing investigation.  He confessed to his involvement in 
the scheme, while denying both Margaret’s knowledge 
and knowing participation.  Under interrogation by 
Leonato, Borachio swore that Margaret was not hired 
by Don John, and she “knew not what she did when 
she spoke to me, but always hath been just and virtu-
ous in any thing that I do know by her.”  (5.1 at 316-
18.)  Leonato testified at trial that it came out “[i]n the 
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true course of all the question” that Margaret’s in-
volvement was “against her will.”  (5.4 at 5-6.) 

Happily Ever After.  Upon learning of the plot 
and Hero’s fidelity to him, Claudio realized that he 
again had been tricked by Don John into humiliating 
Hero on their wedding day.  He realized, in short, that 
he had made much ado about nothing.  Hero married 
Claudio and, having been cleared of any wrongful in-
tent, Margaret was in the wedding party.  (5.4 at 53-
54.)  Cf. All’s Well That Ends Well.   

This Action.  Yet here we are.  Discontented with 
her story’s happy end, Lady Hero filed this civil ac-
tion—ensnaring in the four counts of her complaint 
both the “innocent flower” and the “serpent[s] under 
‘t.” (MacBeth, 1.5 at 76-77.)  Count I and II are claims 
against Don John for slander and defamation.  Count 
III is a claim against Don John, Borachio, and Marga-
ret for conspiracy to commit defamation.  And Count 
IV alleges that Borachio and Margaret aided and abet-
ted Don John’s defamation.   

The claims against the true perpetrators were re-
solved in Hero’s favor before trial.  The court entered 
default judgment against Don John, and it entered 
summary judgment against Borachio on Counts II and 
III given his admissions of slander.   

Despite her modest means and scarce resources, 
Margaret contested the claims and maintained her in-
nocence.  The court held a bench trial.  After the trial, 
the court held Margaret liable on Counts III and IV for 
conspiracy and aiding-and-abetting defamation.  The 
court did not credit Borachio’s admission’s, the watch-
men’s accounts, or Leonato’s conclusion following his 
thorough investigation.  Despite this tidal wave of 
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testimony, the court found Margaret’s own claim of in-
nocence incredible.  

Margaret appealed, challenging the notion that 
“conscience does make cowards (of us all)” (Hamlet, 3.1 
at 91), in the hope that reason and right will prevail 
before this Court.      

STANDARD OF REVIEW 

Findings of fact made by the trial court must be set 
aside when they are clearly erroneous.  Fed. R. Civ. P. 
52(a).  “A finding is ‘clearly erroneous’ when although 
there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm 
conviction that a mistake has been committed.”  
United States v. U.S. Gypsum Co., 333 U.S. 364, 395 
(1948).  Where “documents or objective evidence may 
contradict the witness’ story; or the story itself may be 
so internally inconsistent or implausible on its face 
that a reasonable factfinder would not credit it . . . the 
[Supreme Court of Messina] may well find clear error 
even in a finding purportedly based on a credibility de-
termination.”  Anderson v. City of Bessemer City, N.C., 
470 U.S. 564, 575 (1985).  Such error warrants rever-
sal.  Gypsum, 333 U.S. at 395. 

ARGUMENT 

I. THE TRIAL COURT CLEARLY ERRED 
WHEN IT HELD THAT GOOD MARGA-
RET AGREED TO A CONSPIRACY TO 
DEFAME HER LADY HERO. 

Conspiracy to defame requires a finding that par-
ties agreed to achieve that joint goal.  See Barr v. Clin-
ton, 370 F.3d 1196, 1202 (D.C. Cir. 2004) 
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(“Congressman Barr’s allegations associated with The 
Flynt Report are bereft of any details substantiating 
the principal and essential element of a conspiracy, a 
‘meeting of the minds’ between Defendants.”).   

Hero bore the burden of proving that Margaret was 
a party to such an agreement.  She did not make such 
a showing—for there was none.  In this case, Margaret 
did not know of the villainous plan, let alone agree to 
it.  She had no knowledge that Don Juan sought re-
venge against Claudio for his role in Don Pedro’s mil-
itary victory, and was not present when the scheming 
took place between Don Juan and Borachio.  (2.2 at 1-
56.)  Borachio and Don John always discussed their 
plans for “mischief” behind Margaret’s back.  (See, e.g., 
1.3 at 44.)  Margaret did not even overhear Don John’s 
initial attacks on Hero’s integrity.  (See 3.2 at 95-100.)  
While the trial court had ample evidence that 
Borachio and Don John were in cahoots, the court 
could cite no record evidence demonstrating—or even 
suggesting—that Margaret was privy to their machi-
nations.  (See, e.g., 1.3 at 40-45.) 

In fact, in Shakespeare’s transcription, Margaret 
and Borachio never interact or appear together.  This 
Court should not be misled by reenactments, however 
popular they may be, that purport to show Margaret 
in flagrante delicto with Borachio.  See, e.g., Much Ado 
About Nothing (Kenneth Branagh dir., 1993). 

Moreover, the trial court erroneously overlooked 
the critical evidence that Borachio explicitly told Don 
John that he would lie to and use Margaret as a pawn, 
trading on her “favor” toward him and capitalizing on 
his romantic charms.  (2.2 at 9-18.)  

That Margaret may have fallen for Borachio is not 
enough to bring Margaret into Don John and 
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Borachio’s sordid conspiracy.  It takes more than prox-
imity to find an agreement among individuals.  See 
Hourani v. Mirtchev, 796 F.3d 1, 16 (D.C. Cir. 2015).  
Yet the trial court’s analysis hinged on nothing more 
than Borachio’s prediction that he would be able to 
lure Margaret into a romantic encounter with him.  
Specifically, he suggested that she could be persuaded 
to dress in Hero’s clothes and call him “Claudio.”  (2.2 
at 43-44.)  But role play and taking on the character of 
another are part of the well-accepted social custom of 
Margaret’s circle and throughout Messina.  Cf., e.g., 
Twelfth Night (men dressed as women and women as 
men; servants dressed as masters); As You Like It 
(Rosalind and Celia disguised themselves, and 
Rosalind woos Orlando as Ganymede).    

Furthermore, that Borachio instructed Margaret 
to call him “Claudio” is telling: Margaret was not 
urged to play the role of an unfaithful Hero exclaiming 
the name of a man who was not her fiancé—something 
she would never do!  Rather, Margaret was encour-
aged to role play a faithful Hero, ostensibly sharing a 
tender moment with her fiancé.  It is a detail that 
serves to confirm the unwitting nature of Margaret’s 
involvement.  Plainly, she could not have guessed that 
the objective of such private play was to persuade oth-
ers that Lady Hero had been “talk[ing] with a ruffian 
at her chamber window.”  (4.1 at 96.)   

The trial court’s reliance on the private play be-
tween Margaret and Borachio was clear error.  Adopt-
ing the trial court’s reasoning would transform the in-
tentional tort of defamation into one of strict liability.  
A romantic adventure that involves lovers engaged in 
name-calling cannot support an inference of an 
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agreement that other actors will observe that tryst 
and subsequently defame a third party.   

The unreasonableness of the trial court’s conclu-
sions is underscored by the fact that they conflict with 
the findings of the local investigation carried out by 
Leonato, the Governor of Messina and Hero’s own fa-
ther.  To be sure, Leonato initially accused Margaret 
of complicity.  (5.1 at 310-14.)  But, following his in-
vestigation, Leonato concluded that Margaret had 
acted unwittingly.  (5.4 at 1-6.)  Leonato had clearly 
forgiven Margaret for he subsequently enlists her to 
help with Hero’s ultimate wedding—including her 
among the lineup of false brides to be presented to 
Claudio.  (5.4 at 10-12.) 

Borachio, meanwhile, has explained repeatedly 
that Margaret had no knowledge of the plot.  (3.3 at 
144-55; 5.1 at 315-18.)  As Borachio said, Margaret “al-
ways hath been just and virtuous.”  (5.1 at 317.)  

Indeed, no evidence was presented that shows 
Margaret was anything but loyal to and fond of Hero.  
She was her lady in waiting for years.  She was also a 
trusted advisor and confidant.  Hero solicited Marga-
ret’s help in her plan to bring Beatrice and Benedick 
together in marriage.  (3.1 at 1-14.)  Margaret advised 
Hero on what to expect on her wedding night and 
helped ensure Hero looked her best for the wedding.  
(3.4 at 6-38.)3 

 
3 Esteemed scholars Drs. Cliffs Notes and Spark Notes 
(no relation) submitted amicus briefs to this Court in 
support of Good Margaret’s innocence, which detail 
the myriad ways in which the trial court’s conclusion 
“taxes the credulity of the credulous.”  Maryland v. 
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In sum, the trial court’s inference that Margaret 
agreed to participate in an unlawful act is a bridge too 
far and unsupported by the scant record.  This Court 
should reverse.   

II. THE TRIAL COURT’S HERO WORSHIP 
WORKED A PERVERSION OF THE REC-
ORD, AND AIDING-AND-ABETTING LIA-
BILITY CANNOT FLOW FROM 
BORACHIO’S MANIPULATIONS.  

A. The Trial Court Implausibly Dis-
credited Key Record Evidence. 

For aiding and abetting liability, a defendant must 
knowingly give “substantial assistance” to someone 
who performed a tortious act.  Halberstam v. Welch, 
705 F.2d 472, 478 (D.C. Cir. 1983).  Finding 
“knowledge” requires a showing that the defendant 
was “generally aware of h[er] role as part of an overall 
illegal or tortious activity at the time [s]he provides 
the assistance.”  Id. at 487-88 (emphasis added).  

 
King, 569 U.S. 435, 466 (2013) (Scalia, J., dissenting).  
Both discuss at length the trial court’s vilification of 
Margaret’s perceived lack of chastity and how 
Borachio duped Margaret into participating in the 
plot.  See, e.g., Cliffs’s Analysis, Act Two, Scene Two 
(explaining that Borachio was able to entice Margaret 
to Hero’s window by “pretending that they are the 
happy couple about to be married”); see also Spark’s 
Analysis of Margaret (describing her as “Hero’s serv-
ing woman, who unwittingly helps Borachio and Don 
John deceive Claudio into thinking that Hero is un-
faithful” (emphasis added)). 
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“Mere presence at the scene, [courts have] noted, 
would not be sufficient for liability.”  Id. at 481. Cf. 
United States v. Salamanca, 990 F.2d 629, 638 (D.C. 
Cir. 1993) (“It is well settled that mere presence at the 
scene of a crime and [even] awareness that a crime is 
being committed is insufficient to support a conviction 
for aiding and abetting.”). Critically, “aiders and abet-
tors must possess the same . . . intent as the princi-
pals.”  Salamanca, 990 F.2d at 638.   

Here, to hold Margaret liable for aiding and abet-
ting the defamatory acts of Don John and Borachio, 
Hero was required to prove that Margaret knowingly 
and substantially assisted their slanderous remarks.  
She did not and could not: the record is devoid of evi-
dence as to each element.  See United States v. Banca-
lari, 110 F.3d 1425, 1429-30 (9th Cir. 1997) (explain-
ing that even in the criminal context, an aiding and 
abetting conviction requires proof of knowingly and in-
tentionally aiding and abetting each essential element 
of the underlying crime because it is a specific intent 
crime). 

There is not a whit of evidence contradicting Mar-
garet’s and Borachio’s testimony that Margaret had 
(1) no knowledge of Don John and Borachio’s plan, and 
(2) no idea of her role in their plan when she and 
Borachio enacted their private play.  The most that 
can be said is that Margaret was “in the room where 
it happen[ed]” (Hamilton: An American Musical, Act 
2) during a portion of Don John and Borachio’s plan, 
but that is not sufficient to show that Margaret was 
aware of the role she would be playing in their defam-
atory scheme.  Cf. Halberstam, 705 F.2d at 487-88.   

Dressing in Hero’s clothes and calling Borachio 
“Claudio”—even if it were true—is not enough for the 
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trial court to have inferred that Margaret was gener-
ally aware of her role in a plan to slander Hero.  Cf. id. 
(inferring general awareness where the defendant 
participated in objectively suspicious activity over an 
extended period of time).  Indeed, what could she have 
hoped to accomplish: convince Claudio that Hero was 
cheating on him—with himself?  (2.2 at 41-49; 3.3 at 
144-155.)  It makes no sense, “neither rhyme nor rea-
son.”  (The Comedy of Errors, 2.2 at 51-52.)  Borachio 
himself explained, the entire plot boiled down to Don 
John’s villainy (3.3 at 154-59), to which Margaret was 
never privy.  

Hero, unwittingly, and with no knowledge of the 
“mortifying mischief” afoot merely “look[ed] out at her 
lady’s chamber window” at an appointed time.  (1.3 at 
12; 2.2 at 17-18.)  Even Don John could not discern or 
imagine “[w]hat life is in that to be the death of [Clau-
dio and Hero’s] marriage.”  (2.2 at 19-20.)  “The poi-
son,” Borachio explained, of this otherwise innocuous 
act, “lie[d] in [Don John’s lies] to temper.”  (2.2 at 21.) 

B. The Record Contains Insufficient 
Evidence to Support the Trial 
Court’s Conclusions. 

Of the many deceptions at play, both benign and 
malicious, only Margaret has been forced to bear the 
burden of nothing meaning something.  Don Pedro dis-
guised himself as Claudio to win Hero on Claudio’s be-
half.  (1.1 at 316-23.)  One can only wonder at the life 
Hero will lead married to a man so lacking in wit he 
could not woo her himself.  Wit is a known virtue.  (2.1 
at 120.)  Hero, Ursula, Don Pedro, and Claudio de-
ceived Beatrice and Benedick into believing each loved 
the other despite their expressed disregard for 
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marriage.  (3.1 at 16-42; 3.2 at 1-72.)  Are they co-con-
spirators?  Aiders and abettors?  Their conduct cer-
tainly does not align with the Apostle Paul’s direction 
to the “unmarried and widows,” when writing to the 
Church at Corinth, where he explained “it is good for 
them if they abide even as I.  But [only] if they cannot 
obtain, let them marry.”  I Corinthians 7:8-9.   

Even if Margaret did dress in Hero’s clothes and 
potentially called Borachio “Claudio,” such acts with-
out more cannot support aiding-and-abetting liability.  
Margaret did not share Don John and Borachio’s in-
tent to harm Claudio or Hero, and she did not engage 
in her private play with Borachio to advance their 
scheme.  In both the civil and criminal context, unwit-
ting participation in a wrongful scheme is not enough 
for liability; there must be proof in the form of hard 
evidence or facts from which permissible inferences 
can be drawn that Margaret “intentionally assisted in 
the venture’s illegal purpose.”  United States v. Ra-
mos-Rascon, 8 F.3d 704, 711 (9th Cir. 1993); see also 
Halberstam, 705 F.2d at 486.  This record is woefully 
insufficient to support liability.  See Ramos-Rascon, 8 
F.3d at 711.  One would have thought that, even in 
Messina, we were past the days of “lock her up.” 

The trial court’s ruling cannot be reconciled with 
Margaret’s lack of the requisite knowledge and inten-
tionality, as well as her lack of substantial involve-
ment. When evaluating whether assistance to a tort-
feasor was substantial enough to trigger aiding-and-
abetting liability, courts in Messina consider the: (1) 
nature of the act, (2) amount and kind of assistance, 
(3) the defendant’s absence or presence when the 
wrong act occurred, (4) the defendant’s relationship 
with the wrongdoer, and (5) the defendant’s state of 
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mind.  Halberstam, 705 F.2d at 478.  Had the trial 
court considered each of these elements, rather than 
“make a scarecrow of the law,” it could not have found 
that there was sufficient evidence to support liability. 
(Measure for Measure, 2.1. at 1.)  

First, Margaret’s act was neutral.  She no more 
sought to aid Don John’s plans than Benedick who in-
credulously asked Claudio, “[H]ath not the world one 
man but he will wear his cap with suspicion?  Shall I 
never see a bachelor of threescore again?  Go to, i’ 
faith, an thou wilt needs thrust thy neck into a yoke, 
wear the print of it, and sigh away Sundays.”  (1.1 at 
193-98.)  Courts have made clear that the type of act 
that supports liability is one that encourages the un-
derlying wrongful act.  See Halberstam, 705 F.2d at 
481-82 (collecting cases and explaining that encour-
agement includes express comments like “‘Kill him!’ 
and ‘Hit him more!’” in the context of an assault and 
battery or telling a minor driver to “run [the car] back 
up here and see what it will do,” in a case about a car 
crash that injured a pedestrian). 

Second, Margaret provided only unwitting sup-
port to the plot between Don John and Borachio, and 
an underwhelming amount at that.  Don John and 
Borachio conceived of and implemented the plan and 
had several conversations with each other.  Margaret 
was not present for a single one of these conversations, 
and there is no record evidence that she was told about 
them. And in the end, it was the vociferous lies of Don 
John that carried the day, bringing harm (albeit 
thankfully short-lived) to Hero.  

Third, the record is clear: Margaret was not pre-
sent when Don John said that Hero was “disloyal” (see 
3.2 at 95-100), or that Claudio’s accusations at the 
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wedding were true.  Regardless, the necessity of prov-
ing facts other than presence has been explained as 
“an essential safeguard against the ever present dan-
ger of assuming the complicity of all in attendance 
whenever group activity is involved.”  United States v. 
Barber, 429 F.2d 1394, 1397 (3d Cir. 1970).  “[S]pecu-
lation is not permitted to substitute for proof[.]”  Id. 

Fourth, Margaret had no relationship with the 
principal wrongdoer, Don John.  And although she had 
romantic relations with Borachio, liability cannot rest 
on “the basis of normal [relational] support activities.”  
Halberstam, 705 F.2d at 488; see also Ramos-Rascon, 
8 F.3d at 711 (mere association with the wrongdoer is 
not enough to establish liability).   

Finally, there is no record evidence that Margaret 
was anything but a loyal and trusted friend and confi-
dant who supported Hero.  At all times, she evidenced 
an objective belief that Hero’s marriage would go for-
ward as planned.  (3:1 at 1-15; 3.4 at 6-38.)  Margaret 
simply had no motive and received no benefit from this 
scheme.  It was Borachio who received one thousand 
pieces of gold in exchange for fulfilling his end of the 
agreement with Don John.  (3.3 at 107-08.)  And it is 
those men, and those men alone, who should be held 
accountable for their slander of Hero.  

CONCLUSION 

For the foregoing reasons, this Court should re-
verse, finding Hero’s case against Margaret much ado 
about nothing.   



 
 
 

18 

 

Respectfully submitted, 

 
ILANA H. EISENSTEIN 
BEN C. FABENS-LASSEN 
RACHEL A.H. HORTON 
DANIELLE T. MORRISON 
DLA PIPER LLP (US) 
One Liberty Place 
1650 Market St., Suite 5000 
Philadelphia, PA 19103  

 
          DOUGLAS EMHOFF 

             Counsel of Record 
 
          WILLIAM H. MINOR 
          DLA PIPER LLP (US) 
        500 Eighth Street, NW 
        Washington, DC 20004 
 
 

 

 

 

Counsel for Petitioner 

 

MARCH 10, 2022 

 


	QUESTIONS PRESENTED
	INTRODUCTION
	STATEMENT OF THE CASE
	STANDARD OF REVIEW
	ARGUMENT
	I. THE TRIAL COURT CLEARLY ERRED WHEN IT HELD THAT GOOD MARGARET AGREED TO A CONSPIRACY TO DEFAME HER LADY HERO.
	II. THE TRIAL COURT’S HERO WORSHIP WORKED A PERVERSION OF THE RECORD, AND AIDING-AND-ABETTING LIABILITY CANNOT FLOW FROM BORACHIO’S MANIPULATIONS.
	A. The Trial Court Implausibly Discredited Key Record Evidence.
	B. The Record Contains Insufficient Evidence to Support the Trial Court’s Conclusions.

	CONCLUSION

