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QUESTION PRESENTED

Olivia into marriage vows was lulled

by sly Sebastian; should it be annulled?
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(1)

IN THE

Supreme Court of Illyria
_________

No. 2016-3
_________

OLIVIA,
Petitioner,

v.
SEBASTIAN,

Respondent.
_________

On Writ of Certiorari to the
Illyria Court of Appeals

_________

BRIEF FOR PETITIONER
_________

STATEMENT AND SUMMARY OF ARGUMENT

Petitioner Olivia is a “virtuous maid” (R. I.2:36),
who has suffered family tragedy twice over. Olivia
first lost her father, and was left “[i]n the protection
of his son, her brother, / [w]ho shortly also died.” Id.
at I.2:38-39. Deep in mourning (id. at I.1:26 (“But
like a cloistress she will veiled walk”)), Olivia refused
all suitors, including the Duke himself. Id. at I.2:38-
39 (“[S]he hath abjured the sight / And company of
men.”); id. at I.2:44-45 (“Because she will admit no
kind of suit, / No, not the duke’s.”).

Olivia’s answer to the Duke’s “[l]ove-thoughts,” R.
I.1:40, was unequivocal: No one—not even the sun
itself—should “behold her face” until seven years had
passed. Id. at I.1:26-27. But the Duke was unde-
terred. Despite Olivia’s pleas for the Duke to impor-
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tune her no farther, he enlisted a new courtier—the
shipwrecked Viola, dressing as man and calling
herself “Cesario”—to continue his relentless cam-
paign. See id. at I.4:12-18 (“Be not denied access;
stand at her doors, / And tell them, there thy fixed
foot shall grow / Till thou have audience.”); id. at
I.4:20-21 (“Be clamorous, and leap all civil bounds /
[r]ather than make unprofited return.”).

Assuring the Duke that she would “do my best / [t]o
woo your lady,” R. I.4:39-40, Viola then attempted to
court Olivia on the Duke’s behalf. Olivia initially
refused to entertain her visitor, see id. at I.5:89-90
(“If it be a suit from the Count, I am sick or not at
home.”), but upon being told that the “young fellow”
at her door would “speak with you, will you or no,”
she grudgingly agreed to “once more hear Orsino’s
embassy.” Id. at I.5:113, I.5:126.

Olivia again refused the Duke’s pleas—repeatedly.
R. I.5:215-216 (“A gracious person. But yet I cannot
love him. / He might have took his answer long
ago.”); see id. at I.5:233 (“I cannot love him.”). But
although Olivia rejected the Duke’s entreaties, Viola
carried out her master’s instructions exceedingly
well—too well. Her repeated visits to Olivia, as well
as her emotional “[m]ake me a willow cabin at your
gate” soliloquy, id. at I.5:220-228, had much the
same effect on Viola as did Tom Cruise’s “You com-
plete me” speech on Dorothy in Act IV of Jerry
Maguire. See Jerry Maguire (1996) (“You had me at
hello.”) And so Olivia fell deeply in love with “Ce-
sario.”

Viola understood at once that Olivia was falling in
love with a fiction. See R. II.2:17 (“She loves me
sure”). But she did nothing to correct the countess’s
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misapprehension. See id. at II.2:21-22 (“Poor lady,
she were better love a dream. / Disguise, I see thou
art a wickedness.”); id. at III.1:126 (“Then think you
right; I am not what I am.”) For Viola, the conse-
quences of Olivia’s misperception were a matter for
Fate to decide—not her to prevent. Id. at II.1:35-36
(“O time, thou must untangle this, not I; / It is too
hard a knot for me t’ untie.”).

Viola’s leave-it-to-the-Fates approach led to pre-
dictably disastrous results. After Viola’s identical
twin brother Sebastian arrived ashore without
documentation, he was mistaken for “Cesario” at
every turn. See R. IV.1:20 (Sir Toby); id. at IV.1:46,
V.1:139-140 (Olivia); id. at V.1:153-161 (priest); id. at
V.1:180-182 (Sir Andrew). Even Sebastian’s own
boon companion, Antonio, mistook Viola for Sebas-
tian—twice. R. III.4:295-299; id. at V.1:73-87.

This confusion was the expected result of Viola’s
concealment of her true identity. Viola freely con-
ceded that she intentionally based her fake identity
of “Cesario” on her brother. See R. III.4:347-349 (“In
favor was my brother, and he went / Still in this
fashion, color, ornament / For him I imitate.”). And
it should therefore come as no surprise that when
Olivia proposed marriage to Sebastian—thinking
that he was her “dear Cesario”—she was reasonably
mistaken as to Sebastian’s true identity. See R.
IV.1:59: id. at IV.3:23-25.

Sebastian understood at once that Olivia did not
mean to marry him, testifying “this may be some
error.” R. IV.3:10; see also id. at IV.3:21-24 (“There’s
something in ‘t / That is deceivable.”) But he also
understood full well that his fortunes would be
improved by marriage to a countess, and so refused
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to disabuse Olivia of her misapprehension. See id. at
IV.1:58 (“If it be thus to dream, still let me sleep!”);
id. at IV.3:11-13 (“Yet doth this accident and flood of
fortune / So far exceed all instance, all discourse, /
That I am ready to distrust mine eyes.”) The only
inkling that Olivia had of Sebastian’s true identity
was his incantation during the marriage vows that
he, “Sebastian,” took Olivia as his wedded wife.

Against this backdrop, Olivia and Sebastian’s mar-
riage was procured by fraud. The court of appeals’s
contrary judgment should be reversed for two rea-
sons.

First, under settled case law, annulment is war-
ranted when a spouse has misrepresented who he is
before marriage. Although falsehoods as to one’s
background, fortune, and even name are not suffi-
cient to obtain an annulment, this is one of the rare
cases where the misrepresentation goes to the actual
person that Olivia was marrying, thus rendering her
marriage to Sebastian voidable.

Second, Olivia and Sebastian’s marriage was the
product of immigration fraud. As an undocumented
arrival in Illyria, Sebastian is subject to deportation
by the Duke at any time—unless he can have his
immigration status adjusted through marriage to an
Illyrian citizen. Sebastian’s consent to marry Oliv-
ia—a woman he had literally not laid eyes on before
her proposal—can only be explained through his
desire to obtain legal status. And although Sebas-
tian has argued the Deferred Action for Cast Aways
(DACA) program weighs against an inference of
fraud, it is doubtful that Sebastian will be eligible.
His association with Antonio—a known enemy of
Illyria responsible for damage to her ships and injury
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to her sailors—makes him “a national security or
public safety threat” ineligible for DACA.

ARGUMENT

I. OLIVIA AND SEBASTIAN’S MARRIAGE IS
THE PRODUCT OF FRAUD BECAUSE
SEBASTIAN DID NOT CORRECT OLIVIA’S
MISPERCEPTION REGARDING HIS
IDENTITY.

1. Under Illyrian law, “marriage contracts may be
annulled * * * where such marriage was procured by
fraud” and “[a]ny marriage the consent to which of
either party has been procured by * * * fraud” is
“illegal, and shall be void from the time when their
nullity shall be declared by decree.” Illyria Stat.
§§ 16-904(d), 46-403. To warrant annulment, a fraud
must be of such character that it “go[es] to the very
foundation of marriage.” Osborne v. Osborne, 134
A.2d 438, 439 (D.C. 1957).

Sebastian’s deception of Olivia as to his true identi-
ty—that he was not, in fact, Olivia’s “dear Cesario”—
is just such a fraud. Under a long line of cases,
annulment is proper when a plaintiff is “mistaken in
the identity of” one’s spouse—that is, when one’s
spouse is not “the human being whom [one] intended
to marry.” Chipman v. Johnston, 130 N.E. 65, 66
(Mass. 1921); see also McKee v. McKee, 262 So. 2d
111, 113 (La. Ct. App. 1972) (being mistaken “with
reference to [a spouse’s] identity” warrants annul-
ment). As one court has summarized, annulment is
called for in cases “of mistaken identity, as where
one person, by fraud or mistake, is substituted for
another at the moment of the marriage ceremony.”
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Meyer v. Meyer, 4 Ohio. Dec. Reprint 345, at *22
(Ohio Ct. Common Pleas 1878).

Sebastian’s betrayal of Olivia fits squarely within
these facts. Olivia’s misapprehension was not mere-
ly as to Sebastian’s “character, fortune, family, and
the like.” Id. Rather, it was as to the very human
being she was marrying. She believed she was
marrying Viola-as-Cesario, but ended up marrying
Sebastian-as-Sebastian. Olivia’s mistake was one
that qualified for annulment.

2. Olivia was more than mistaken; she was de-
frauded. The court of appeals below held that to the
extent there was fraud, it was committed by Viola,
not Sebastian. But “this overlooks the principle that
fraud may be committed by the omission of material
facts.” Pyles v. HSBC Bank USA, N.A., __ A.3d __,
2017 WL 518675, at 3 (D.C. Nov. 9, 2017). So long as
Sebastian “had knowledge of the * * * willful omis-
sion,” he can be held liable in fraud. Schiff v. Ameri-
can Ass’n of Retired Persons, 697 A.2d 1193, 1198
(D.C. 1997).

Plainly he did. Sebastian understood that “this
may be some error” (R. IV.3:10), and that “[t]here’s
something in [his impending nuptials to Olivia] /
[t]hat is deceivable.” Id. at IV.3:21-24. Indeed,
minutes before taking his marriage vow—after
Olivia specifically asks him (id. at IV.3:26-28) to
“[p]light me the full assurance of your faith/ [t]hat
my most jealous and too doubtful soul / [m]ay live at
peace”—Sebastian specifically attests that he, “hav-
ing sworn truth, ever will be true.” Id. at IV.3:33.
Yet despite realizing that Olivia was likely mistaken
as to who she intended to marry, Sebastian stood
mute. The marriage relationship, a “vital personal[ ]
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right essential to the orderly pursuit of happiness by
free men,” Obergefell v. Hodges, 135 S. Ct. 2584,
2498 (2015) (quoting Loving v. Virginia, 388 U.S. 1,
12 (1967)), demands more candor than Sebastian
displayed. See Pyles, 2017 WL 5181675, at *4 (the
spousal relationship “justif[ies] reliance on the good
faith of the other” in contracting).

Sebastian has argued that he should is not liable in
fraud because Olivia was fully possessed of her
faculties when choosing to marry him. See R.
IV.3:10 (contending that “this may be some error, but
no madness”). But Olivia’s ability to “sway her
house, command her followers, / [t]ake and give back
affairs and their dispatch, / [w]ith such a smooth,
discreet and stable bearing” (id. at IV.3:16-20) is
irrelevant to the question before the Court. Olivia
has never argued that she was “of unsound mind,
and, hence, incapable of giving an intelligent assent
to the contract.” 55 C.J.S. Marriage § 15. Rather,
Sebastian’s deception beguiled her into giving con-
sent to a marriage she would not have otherwise.
Sebastian’s focus on Olivia’s capacity for marriage
confuses the true question before the Court, which is
not one of capacity, but deceit.

3. The court of appeals below further held that
Sebastian discharged any duty of disclosure by
stating during the wedding ceremony that he, “Se-
bastian,” took Olivia as his wedded wife. That
statement did not vitiate Sebastian’s fraudulent
nondisclosure for three reasons.

First, Sebastian’s statement at most revealed that
Olivia’s dear Cesario was not, in fact, his birth
name. But that would have told Olivia only that the
name Cesario was born with was not, in fact, the
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name he commonly used. If Marilyn Monroe had
stated her birth name during her wedding to Joe
DiMaggio, one can hardly doubt that Joe still would
have carried through with it. See, e.g., Marilyn Weds
Joe in San Francisco, New York Daily News, Jan. 15,
1954 (noting that Marilyn Monroe, born Norma
Jeane Mortenson, later Norma Jean Baker, still later
Marilyn Monroe, married Joe DiMaggio, born
Giuseppe Paolo DiMaggio).

And in any event, the weight of authorities holds
that a spouse’s true name is not material to the
marriage contract because—whatever name given—
the spouse’s personality remains the same. See
McKee, 262 So. 2d at 113 (“She was not mistaken
with reference to identity but only with reference to
his name.”); Chipman, 130 N.E. at 66 (“Even though
she was deluded as to his name * * * that did not
affect his personality.”); Meyer, 4 Ohio. Dec. Reprint
at *1 (“[T] the facts averred show he was the same
person, though not of the same name and family.”).
But see Raia v. Raia, 108 So. 11, 12 (Ala. 1926) (“The
English cases are to the effect that when a man
assumes a false name to enable him to contract
marriage, * * * it is a vitiating fraud.”) The leading
commentator agrees. See William Shakespeare,
Romeo and Juliet II.2:47-48 (“What’s in a name? that
which we call a rose / By any other name would smell
as sweet.”) Olivia was justified in believing that
Cesario “would, were he not [Cesario] call’d, / [r]etain
that dear perfection which he owes / [w]ithout that
title.” Id. at II.2:48-49. It does not excuse Sebas-
tian’s concealment of his identity.

Second, Sebastian’s resemblance for Olivia was so
convincing that Olivia was justified in not realizing
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that the man calling himself “Sebastian” in the
middle of the marriage ceremony was someone other
than her dear Cesario. Olivia was repeatedly mis-
taken for Sebastian, even by Sebastian’s closest
intimates. See See R. IV.1:20 (Sir Toby); id. at
IV.1:46, V.1:139-140 (Olivia); id. at V.1:180-182 (Sir
Andrew); id. at III.4:295-299 (Antonio); id. at V.1:73-
87 (Antonio again). Even the priest who performed
the marriage ceremony—and who heard Sebastian
identify himself by his true name—could not tell
Olivia and Sebastian apart. Id. at V.1:153-161. If no
one else could tell that Olivia-as-Cesario and Sebas-
tian were different people before they revealed
themselves, then Olivia should not have been ex-
pected to in the middle of her wedding.

Finally, Olivia could hardly be expected to notice
the single word “Sebastian” during her wedding
vows. Most brides report that their weddings go by
in a “blur.” See, e.g., Hillary Jackson, My Friends
Went To My Wedding, But I Can’t Make It To Theirs,
Wash. Post, Oct. 4, 2017; Molly Cavanaugh, It Might
Take a Couple to Make a Marriage, but it Requires a
Village to Make a Wedding, Omaha (NE) World-
Herald, Jan. 2, 2017; Melissa Fletcher Stoeltje,
Unfortunately, There Are No Wedding Invites in the
Mail, San Antonio Express-News, July 20, 2010.
That reality was all-the-more heightened for Olivia,
who in the midst of her courtship with “Cesario” was
also having to take “special care” of her manservant
Malvolio (R. III.4:56), who had resorted to prancing
around in yellow stockings, cross-gartered, “in a very
strange manner.” Id. at III.4:43-46. If weddings
ordinarily go by in a “blur,” all the more so when
one’s usually “sad and civil” manservant, id. at
III.4:5, is gripped by a fit of “midsummer madness.”
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Id. at III.4:50; see Nancy K. Napier, The Myth of
Multitasking, Psychology Today (May 12, 2014),
https://goo.gl/bxibKa.

Olivia also believed, most importantly and most
touchingly, that she had found true love. Caught up
in what was supposed to be the happiest moment of
her life—following the deaths of both her father and
brother—it is unreasonable to have expected Olivia
to notice a single word in the midst of Sebastian’s
vows, particularly when she expected him to say
“Cesario.” See Berit Brogaard, Do You Really Hear
What You Expect to Hear?, Psychology Today (Feb.
12, 2015), available at https://goo.gl/HWL3ik
(“[W]hat we hear is affected by what we believe,
understand and know, even when our ability to
detect sounds doesn’t change.”); don Miguel Ruiz and
Jose Ruiz, ‘Four Agreements’ Author Don Miguel
Ruiz Reveals How Doubt Can Lead to Happiness, the
Huffington Post (Mar. 2, 2013),
https://goo.gl/1V7UGE (“We only see what we want
to see; we only hear what we want to hear.”); Dustin
Lynch, What You Wanna Hear (Broken Bow Records
2014) (“Top popping on an ice cold beer / I know what
you wanna hear / I know what you wanna hear, girl /
Oh yeah, ain't that music to your ears?”)

Olivia’s consent to marrying Sebastian was pro-
cured by fraud. An annulment should have been
granted.
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II. OLIVIA AND SEBASTIAN’S MARRIAGE IS
ALSO VOIDABLE BECAUSE IT IS THE
PRODUCT OF IMMIGRATION MARRIAGE
FRAUD.

Olivia and Sebastian’s marriage should also be
annulled because it is the product of immigration
fraud. Sebastian’s only plausible reason for accepting
Olivia’s marriage proposal was the immigration
benefits it brought—this “flood of fortune,” as he
candidly put it. R. IV.3:11. And Sebastian’s asser-
tion that he could not have been seeking immigration
benefits because he was protected from deportation
by DACA is undercut by the reality that the Duke is
unlikely to find Sebastian eligible for that safe
harbor (so to speak). DACA is not a permanent
solution for Sebastian’s undocumented status.

1. Under the Illyria Nationality Act (INA), any
Illyrian citizen may petition to have an alien classi-
fied as an “immediate relative.” 8 Illyrian Stat.
§ 1154(a). Immediate relatives include spouses, and
“ ‘immediate relative’ status permits an alien to
obtain permanent residency and, eventually, citizen-
ship.” Escobar v. INS, 896 F.2d 564, 565-566 (D.C.
Cir. 1990).

Given the benefits of immediate-relative status,
there is a significant risk that couples may marry not
for love but to obtain Illyrian residency and citizen-
ship. See id. at 566 (citing “concern[s] that signifi-
cant numbers of aliens were circumventing the INA
by entering into sham marriages for the purpose of
obtaining preferential status”). And although many
sham marriages are by mutual agreement, with the
citizen spouse accepting money to marry an alien, “in
others”—like here—“the citizen marries for love and



12

becomes the victim of a cruel deception.” Id. at 571.
And a marriage procured solely to obtain immigra-
tion benefits is voidable. See In re Marriage of Kunz,
136 P.3d 1278, 1286-88 (Utah Ct. App. 2006) (collect-
ing cases).

The lower courts erred in concluding that Sebas-
tian was not motivated by immigration benefits in
accepting Olivia’s proposal of marriage. Sebastian
had no other rational reason to accept Olivia’s pro-
posal. Only 20 lines in the record pass between
Sebastian first laying eyes on Olivia and him follow-
ing her to her home, where she proposed marriage
and he accepted. See R. IV.1:40-60. No one would
accept marriage so quickly if not driven by illicit
motives. See Sarah Young, Eight Warning Signs You
Rushed Into Marriage: And Why It Could Be
Doomed, The Independent, Dec. 13, 2016,
https://goo.gl/J7HTix; “Does My Fiance Just Want A
Green Card?”, imarriedanalien.com (May 31, 2008),
https://goo.gl/hhp8F8 (noting that warning signs
include the person “tr[ying] to rush you into mar-
riage” and “hasn’t even told” friends and relatives
about the relationship). And “intent may be shown
through circumstantial evidence” and “may be in-
ferred from a defendant’s actions.” McCray v. United
States, 133 A.3d 205, 228 (D.C. 2016). No direct
evidence of Sebastian’s intent to enter into a sham
marriage is necessary.

2. Sebastian argued below—and the lower courts
accepted—that he could not have married for immi-
gration benefits because he is protected from depor-
tation by the DACA program. That is unpersuasive
for three reasons.
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First, it is unlikely that Sebastian is eligible for
DACA. DACA is not available to castaways who
“pose a threat to national security or public safety.”
See Illyrian Citizenship and Immigration Services,
DACA FAQs, https://goo.gl/VbbKYx. Sebastian is a
known associate of Antonio, a war criminal who
“[o]nce in a sea fight ‘gainst the Count his galleys /
* * * did some service, of such note indeed, / [t]hat
were [he] ta’en [in Illyria] it would scarce be an-
swered.” R. III.3:25-29. According to law enforce-
ment, Antonio “took the Phoenix and her fraught
from Candy, / [a]nd * * * did the Tiger board / [w]hen
[the Duke’s] nephew Titus lost his leg.” Id. V.1:55-
59. And Antonio refused to pay reparations for the
damage caused in battle, even though all others in
his city did so. See id. III.3:33-35 (“It might have
since been answered in repaying / What we took from
them, which * * * / Most of our city did. Only myself
stood out.”). Sebastian, moreover, is not just a close
associate of Antonio. He engaged in money launder-
ing for Antonio, willingly holding Antonio’s purse
and taking a cut for himself. See id. at III.3:38-50.
DACA is not available for self-sworn associates of
Illyria’s known enemies.

Second, the future of DACA is in doubt. Although
the Duke recently reaffirmed DACA, the program is
a product of ducal grace and could be withdrawn by a
future Illyrian ruler. See Office of Legal Counsel,
The Department of Homeland Security’s Authority to
Prioritize Removal of Certain Aliens Unlawfully
Present in Illyria and to Defer Removal of Others 2
(Nov. 19, 2014) (a DACA grant “could be terminated
at any time at DHS’s discretion”) (DACA Memoran-
dum). In addition, this Court has divided equally on
the legality of a program similar to DACA. See
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Illyria v. Texas, 136 S. Ct. 2271 (2016). Sebastian
could have well decided that the better course was to
marry an Illyrian citizen and remove any doubt
regarding his future immigration status.

Third, DACA does not “provide a path to obtaining
permanent residence or citizenship.” DACA Memo-
randum at 2. But marrying an Illyrian citizen does.
See Escobar, 896 F.2d at 565-566. Even if Sebastian
were eligible for DACA—which he is not—and even if
DACA’s future were guaranteed—which it is not—
Sebastian likely, and reasonably, concluded that it
was better to become a permanent resident and
citizen in Illyria rather than consistently remain
here legally but with few other rights.

In sum, the record demonstrates that the only pos-
sible reason for Sebastian to marry Olivia was to
receive Illyrian immigration benefits. Their mar-
riage was therefore the product of fraud and should
be annulled.
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CONCLUSION

The judgment of the Illyrian court of appeals
should be reversed.
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