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QUESTIONS PRESENTED 

1. Should the attainder on Buckingham be 

revers’d for lack of a treasonous deed?   

2. Can a usurper effect an attainder 

with nary a trial or process or paper? 
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STATEMENT 

In 1483, England was discontented. The King, 
Edward IV, was deathly ill. His brother, George, Duke 
of Clarence, was murdered while a tenant in the Tower 
of London. King Edward IV named his younger 
brother, Richard, Duke of Gloucester, Lord Protector 
of the Realm, to act as regent while Edward’s sons 
were minors. Then, Edward IV died. Richard asked 
Edward’s heirs to await coronation in the Tower.   

Meanwhile, England was atwitter with speculation 
that Edward’s heirs were the result of a bigamous 
union, their legitimacy called into doubt. Richard 
himself was the source of these rumors. See William 
Shakespeare, Richard III Act III, Scene V (“Infer the 
bastardy of Edward’s children.”). And coming from the 
Lord Protector, it is unsurprising that Henry Stafford, 
2nd Duke of Buckingham (“Buckingham”), would 
believe them, having never seen the princes’ long-form 
birth certificates himself. Act III, Scene VII (“This 
Edward, whom our manners term the prince.”). As a 
man of honor and integrity, such news was obviously 
concerning to Buckingham: after all, no honorable 
citizen can abide a bastard as head of state.   

Moreover, England needed stability. And Richard 
was already Lord Protector—a title making him 
England’s head of state. Unaware that Richard was 
“determined to prove a villain,” Act I, Scene I, 
Buckingham supported Richard’s claim to the throne, 
helping him to consolidate his power and formally 
ascend to the throne as King Richard III. See, e.g., Act 
III, Scene I. As with many transitions of power, some 
lives were lost in the process. But all’s well that ends 
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well, and Richard III’s rule appeared to have made 
England great again.   

But not for long. Mere moments after his ascension, 
Richard III revealed his true self to Buckingham: He 
was no king—he was a despot, a tyrant, and—most 
shocking of all—a murderer. Richard III asked 
Buckingham to assassinate Edward IV’s remaining two 
heirs, who were mere boys. This was naked thirst for 
power, nothing more. See Act IV, Scene II (“I wish the 
bastards dead; And I would have it suddenly 
perform’d.”). 

Faced with that despotic command, Buckingham 
opted against collusion with the unlawful “King” 
Richard III, instead raising troops to aid Henry VII—
the rightful heir to the throne. See Act IV, Scene III. 
Alas, Buckingham’s forces were overcome, and he was 
captured and executed on Richard III’s orders, all 
without indictment or trial. An attainder followed, and 
Buckingham’s goods, honors, and title—along with his 
ability to pass them on to his heirs—were all forfeited 
to the Crown. Soon thereafter, Henry VII vanquished 
Richard III, attaining the very outcome for which 
Buckingham was executed.   

After Henry VII was crowned King of England, 
Buckingham’s heirs petitioned Parliament for reversal 
of the unjust attainder. By a slim majority, Parliament 
denied the petition. This appeal followed. 

ARGUMENT 

The Crown seeks to keep the property of a man who 
was killed without the barest of legal process for the 
crime of supporting our King. Though its underlying 
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rationale—“finders keepers”—has an enviable 
simplicity, the attainder on Buckingham should be 
reversed for two reasons: (1) he did not betray 
England’s King at any time in mind or deed; (2) a false 
“king” cannot execute and, with no trial, take one’s loot. 

I. Buckingham Did Not, At Any Time, Commit 
Treason. 

Under the relevant provisions of the Treason Act of 
1351, a man commits treason if he “do levy War against 
our Lord the King in his Realm, or be adherent to the 
King’s Enemies in his Realm, giving them Aid and 
Comfort in the Realm, or elsewhere.”1 

A. Buckingham lacked the necessary intent to 
commit treason. 

A man is not guilty of treason unless he intends to 
betray England or its rightful ruler. R. v. Ahlers, [1915] 
1 K.B. 616, 625. Per Lord Reading, “Unless the jury 
were satisfied that his intention and purpose in acting 
as he did were evil, . . . , and that he was intending to 
aid and comfort the King’s enemies and did these acts 
with that object, they could not find him guilty of the 
act charged.” Id.; cf. Cramer v. United States, 325 U.S. 
1, 31-32 (1945). Thus, if Buckingham subjectively 

                                                 
1 The Crown Prosecutor has not asserted—and could not 
assert—that Buckingham has “compass[ed] or imagine[d]” 
the King’s death, violated the King’s wife, unmarried 
daughter, or daughter in law, or murdered the Chancellor, 
Treasurer, or the King’s Justices “being in their [p]laces, 
doing their [o]ffices.” Treason Act of 1351. 
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believed his acts were innocent, he is innocent: His 
thinking makes it so.  

First, when helping Richard III take the throne, 
Buckingham reasonably believed that Richard, as Lord 
Protector, was owed loyalty. Buckingham thus helped 
the Lord Protector carry out his responsibilities, 
including by killing those who threatened him. Though 
perhaps a touch brutal, if one wishes to create the 
proverbial omelet, one must crack the proverbial eggs. 
See, e.g., Julia Child, Recipe for Omelette Roulée, 
Mastering the Art of French Cooking (1961). 

Moreover, Buckingham reasonably believed that 
Richard was England’s lawful King. Richard “clothe[d] 
[his] naked villainy,” Act I, Scene III, duping 
Buckingham into believing the fake news that Edward 
V was an illegitimate child, see supra at 1. For that 
reason, Buckingham did not commit treason when he 
followed Richard’s command to take the princes to the 
Tower; his intent was to carry out what he believed 
was a lawful order from a lawful King. Indeed, 
disobedience of that order would have been treasonous. 
And even though Buckingham was mistaken about 
Richard’s entitlement to the throne, such a mistake 
negates mens rea. See Levitt’s Case, reported in Cook’s 
Case, Cro. Car. 537, 538, 79 Eng. Rep. 1063, 1064 (K.B. 
1639) (holding that the defendant would not be guilty of 
manslaughter where he acted in ignorance of a material 
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fact, “for he did it ignorantly without intention of hurt 
to the said Frances.”).2 

Second, while the Crown Prosecutor suggests 
Buckingham acted for selfish reasons, Richard III’s 
(broken) promise of earldom to Buckingham does not 
explain his support. Buckingham’s words and actions 
belie that contention. See Act III, Scene VII 
(Buckingham describing to Richard III why he is 
entitled to the throne as his “right of birth, [his] 
empery” and describing his right to the throne as “a 
lineal true-derived course”); Act V, Scene III 
(Buckingham’s Ghost to Henry VII: “I died for hope 
ere I could lend thee aid.”). True, Buckingham asked 
for what he had been promised, but given his entire 
course of conduct, it is as likely he requested the 
earldom for unselfish reasons—namely, to amass 
resources for the ensuing fight to return the throne to 
its rightful owner, Henry VII. Alas, Buckingham was 
unlawfully deprived a trial where he might testify to 
these truths. See infra at 10.   

Third, having realized his error and accepted that 
Henry VII had proper claim to the throne, 
Buckingham’s turn of loyalty from Richard III was not 

                                                 
2 Furthermore, as Buckingham’s assistance to Richard III 
was not the basis for the attainder, those actions may not be 
the basis for affirming it. Cf. SEC v. Chenery Corp., 318 U.S. 
80, 95 (1943) (“[A]n administrative order cannot be upheld 
unless the grounds upon which the agency acted in 
exercising its powers were those upon which its action can 
be sustained.”). 
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motivated by treasonous intent. Discretion being the 
better part of valor, Buckingham remained loyal to 
Richard III until Richard’s plainly unlawful order to 
murder the princes—who, having been confined to the 
Tower, posed no threat to Richard’s reign. That order 
jolted Buckingham’s realization that he had erred in 
believing Richard’s claim to the throne. Buckingham 
immediately gave his support to the rightful King, 
Henry VII. It was that final exercise of loyalty to the 
true King that led to Buckingham’s death and 
attainder. See Act V, Scene III. 

B. Buckingham’s actions were not treasonous. 

1.  Buckingham never levied war against one who 
was a “king,” as defined by the law. First, Richard III 
was, as Sir William Blackstone explains, a king de facto, 
meaning a “usurper that has got possession of the 
throne.” 4 William Blackstone, Commentaries *77. 
Even though Richard III was only a king de facto, 
Buckingham was permitted to show him temporary 
allegiance “for his administration of the government, 
and temporary protection of the public.” Id. Certainly, 
neither Edward V nor Henry VII was owed his 
allegiance at the time. Id. (explaining that a “king de 
jure and not de facto, who has never had plenary 
possession of the throne . . . is not a king” against whom 
treason can be committed). Thus, Buckingham’s actions 
of loyalty to Richard—including elimination of Richard 
III’s enemies and detention of the young princes—were 
not treasonous. See id. at *78 (noting that “obedience 
paid to a king de facto” must be “excuse[d]”).   

Second, even though Richard III was the king de 
facto, Buckingham did not commit treason when he 
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renounced his loyalty to Richard III and supported 
Henry VII. Because Henry VII had a lawful claim to 
the crown, Buckingham’s actions in support of that 
claim are not treason. See State v. Carroll, 38 Conn. 
449, 459 (1871) (noting that, in England, actions disloyal 
to a king de facto amount to treason unless those 
actions are “in aid of the lawful claimant of the crown”). 
In other words, the law “does by no means command 
any opposition to a king de jure, but excuses the 
obedience paid to a king de facto.” J.W. Ehrlich, 
Blackstone 785 (1958). Thus, Buckingham’s actions 
were justified as support either for a temporary, de 
facto king or for the crown’s true claimant. Neither 
constitutes treason.   

Third, the Crown wrongly asserts that it is the 
position of king—not the mortal man who holds it—that 
commands obedience. But all that glitters is not gold. If 
it were the position of king that commands obedience, 
King Charles I could never have been indicted and 
convicted of treason. See Notes, Historical Concept of 
Treason: English, American, 35 Ind. L.J., 70, 73 (1959). 
Moreover, such a rule would have drastic and 
unexpected consequences: It would require fidelity 
even to a blatant usurper who assassinates the king in 
plain sight, effectively incentivizing such assassination. 
“Finders keepers” does not become a civilized nation.      

In any event, Buckingham never betrayed the 
crown even under the Crown’s theory. Buckingham 
raised troops to aid Henry VII only after he realized 
Richard III was not the legitimate ruler of England and 
was, as a result, a threat to the Crown. Buckingham’s 
efforts to remove him thus did not constitute “levying 
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war” against the Crown. Properly understood, 
Buckingham was levying war on behalf of the Crown. 

2.  Buckingham did not provide aid and comfort to 
the King’s enemies. The term “enemies” in the Act 
“applies only to the subjects of a foreign power in a 
state of open hostility with” the country to which one 
owes allegiance. United States v. Greathouse, 26 F. Cas. 
18, 22 (C.C.N.D. Cal. 1863); cf. United States v. 
McWilliams, 54 F. Supp. 791, 793 (D.D.C. 1944) 
(holding that it was not treason to give aid and comfort 
to Germany prior to December 1941). Sharing the same 
common ancestor as Richard III—Edward III—and 
being of English lineage, Henry VII and his troops 
were not of a foreign power. As such, Buckingham’s 
actions in support of Henry VII did not amount to 
treason under the “aid and comfort” clause of the Act.   

II. Buckingham’s Attainder Was Unlawfully 
Executed by a Usurper Without Due Process. 

Even if Buckingham had committed treason, his 
attainder cannot stand because it was wrongfully 
executed by a usurper without due process.   

A. The attainder is illegitimate because Richard 
III was not the lawful king at the time he 
issued it. 

A king abdicates the throne by taking actions 
“subversive of the constitution,” for in taking such 
actions he “virtually renounces the authority which he 
claims.” 4 William Blackstone, Commentaries *78; see 
also 1 William Blackstone, Commentaries *211 
(describing King James II’s abdication of the throne 
through attempted subversion of the constitution). By 
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ordering the unlawful murder of the young princes, 
Richard III effectively abdicated the throne. Lacking 
sovereign authority, his subsequent order to execute 
Buckingham was therefore illegitimate. 

Even if there were disagreement about the precise 
time when Richard III ceased to be the lawful 
sovereign, there can be no dispute that he was no 
longer lawful at the time he ordered Buckingham’s 
execution. The Crown cannot fairly argue otherwise, as 
by the time Richard ordered Buckingham executed, 
King Henry (then Henry Tudor) had already taken up 
arms against Richard; indeed, Buckingham was 
executed as Henry’s confederate. See Act IV, Scene IV 
(“Tis thought that [Henry] is their admiral; And there 
they hull, expecting but the aid of Buckingham to 
welcome them ashore.”). If Richard were the lawful 
king at Buckingham’s execution, then Henry’s own 
rebellion was illegitimate. The Crown cannot maintain 
that Richard had simultaneously abdicated his 
sovereignty (to justify Henry’s seizing of the throne) 
and retained his sovereignty (to justify keeping 
Buckingham’s seized estate). Because Richard was not 
a legitimate sovereign at the time he ordered 
Buckingham’s attainder, the attainder must be 
reversed. 

B. Issued without process, the attainder 
exceeded even legitimate royal prerogative. 

Regardless of whether Richard was the legitimate 
sovereign at the time he ordered Buckingham’s 
execution and attainder, the order swept beyond the 
bounds of royal prerogative. Under English law, the 
sanctions for treason—death and forfeiture—require 
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indictment and conviction in a common law court. Even 
a duly-appointed king cannot set aside these 
requirements.3  

Under a statute from 1351, “none shall be taken by 
Petition or Suggestion made to our Lord the King, or to 
his Council, unless it be by Indictment or Presentment 
. . . in due manner, or by Process made by Writ original 
at the Common Law.”  25 Edw. 3, st. 5. c. 4 (1351). Too, 
“none be out of his Franchises, nor of his Freeholds, 
unless he be duly brought to answer, and forejudged of 
the same by the Course of the Law.” Id.4 This statute 
established a foundational principle reserving treason 
and felony jurisdiction “to the common law courts and 
their procedures of indictment and trial.” John H. 
Langbein et al., History of the Common Law: The 
Development of Anglo-American Legal Institutions 
219 (2009). The punishment for these crimes—death 
and forfeiture—likewise could not be applied outside of 

                                                 
3 While the judicial process could be circumvented by bills of 
attainder, such bills were legislative acts passed by 
Parliament. Notes and Comments, The Bounds of 
Legislative Specification: A Suggested Approach to the Bill 
of Attainder Clause, 72 Yale L.J. 330, 330 (1962). Parliament 
took no such action here before Richard ordered 
Buckingham executed and his lands forfeited. 
4 The concerns addressed in the 1351 statute reflect concerns 
expressed even earlier in Magna Carta: “No free man shall 
be arrested or imprisoned or disseised . . . except by the 
lawful judgment of his peers or by the law of the land.” 
Magna Carta, reprinted in 3 English Historical Documents: 
1189-1327, at 316, 320 (Harry Rothwell ed. 1975). 
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the “the two-jury procedure of the common law.” Id.; 
T.F.T. Plucknett, Presidential Address: Impeachment 
and Attainder, 3 Transactions of the Royal Hist. Soc’y 
145, 154 (1953) (noting that “there was a time when the 
king’s personal record of a man’s guilt was sufficient to 
work an instant conviction” but that, even by the time 
of Richard II, “that principle had since been rejected”). 

These procedures existed for good reason. “As 
[treason] is the highest civil crime . . . any man can 
possibly commit, it ought therefore to be the most 
precisely ascertained.” 4 William Blackstone, 
Commentaries *75. A charge of treason must be well-
proven for the same reason that the crime itself must 
be well-defined: anything less “is sufficient to make any 
government degenerate into arbitrary power,” id. 

Yet arbitrary power is exactly what Richard 
exercised. Buckingham was neither indicted nor 
convicted by a jury. He was instead executed and 
attainted at the whim of a pretender. So this Court may 
not adequately judge the facts and make credibility 
determinations upon which to sustain the attainder. 
Buckingham’s attainder, therefore, should be 
“redressed and holden for none.” 25 Edw. 3, st. 5. c. 4; 
see also Keith Jurow, Untimely Thoughts: A 
Reconsideration of the Origins of Due Process of Law, 
19 Am. J. Legal Hist. 265, 267 (1975) (noting that 
“parliament annulled the attainder of Roger Mortimer 
solely on the grounds that he had been put to death and 
disinherited without being formally accused and 
without being brought in to answer the charges”). 
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CONCLUSION 

Without law or process 

The Crown seeks to keep  

Buckingham’s fortune, his heirs’ futures bleak. 

For what, do pray tell, but support of our King 

For justice and England, please return his bling.  
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